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60 Md. 26, 45 Am. Rep. 706 ; Union Mut. Life Ins. Co. v. Hanford, 143 U. S. 
187, 12 Sup. Ct. 437, 36 L. ed. 118; Bank\. Waterman, 134111. 461: Johnston 
V. Paltser, 100 111. App. 171; Stove Works v. Caswell, 48 Kan. 689, 16 L. R. 
A. 85, and note; Merriam v. Miles, 54 Neb. 566, 74 N. W. 861; Metzy. Todd, 
supra, Nelson v. Brown, supra ; Smith v. Davis, 90 Mo. App. 583. See also 
15 Harv. Law Rbv. 398. 

MuNicrpAi, Corporation— Advbrsb Possbssion— Pobwc and Privaxb 
Use. — Injunction to enjoin interference with plaintiff's possession of certain 
property which the city has ordered to be opened and improved as a street. In 
1857 the alleged street was platted and dedicated to the public, and the defen- 
dant corporation averred that the right of the city in the street had never been 
abandoned. The plaintiff replied that in 1865, he, being part owner of a certain 
plat, attempted to vacate a part thereof, including the street in question, but 
by a mistake in the written instrument, the vacation did not include this 
street. He further claimed that, without knowledge of this mistake, he 
entered into possession of the land originally platted as a street, enclosed it 
with fences, and has ever since remained in possession, with the knowledge of 
and without objection by the city. Held, that whatever right the city had 
in the use of the street had been abandoned. Weber v. Iowa City (1903), 
— la. — , 93 N. W. Rep. 637. 

The decisions of the courts as to whether the title to streets can be acquired 
against a municipal corporation by adverse possession, have been conflicting, 
and the Iowa courts have held with those who aflSrm that an individual can- 
not acquire good title by adverse possession for the statutory period. City of 
Waterloo v. Union Mill Co., 72 la. 437, 34 N. W. Rep. 197. See Am. & Eng. 
Enc. of Law, Vol. I, p. 875, and also note and casescited. But the court in this 
case draws a distinction between the case last cited and this one, and declares 
that a city is not compelled to open a street which has been dedicated to it for 
that purpose; and hence, that though non-user is not in itself sufficient to 
enable an individual to acquire title, yet when it is accompanied by an actual 
and notorious occupation of that individual, an abandonment by the city is 
presumed. In other words, while the maxim "Nullum tempus occurrit regi" 
applies to a municipal corporation in the exercise of Jits public functions, yet 
where it has not devoted the property to a public use, the statute of limita- 
tions may run against it the same as any other personality. This distinction 
has been recognized in a number of cases. City of Chicago v. Middleborough, 
143 111. 265; Ames\. San Diego, 101 Cal. 7,')0;City of Belford y Willard, 133 
Ind. 562; Mowry v. City of Providence, Id's,.!. 52; Simplotv. Chicago, M. 
& St. P. R. R. Co., 16 Fed. Rep. 350; Dillon on Municipax, Corpora- 
tions (4th ed.). Vol. 2, sec. 675. In several states the acquisition of prop- 
erty by adverse possession, as against municipal corporations, is now regulated 
by statute. Kentucky statutes (1899), sec. 2546. For general discussion of 
the subject see Whiting v. Campbell, 12 W. Va. 36. 

Municipal Corporations — Riparian Rights of a Municipality. — 
Action to recover damages for diminution of plaintiff's water supply. The 
city of Canton is situated between two forks of a creek, whose waters it used 
for domestic, manufacturing and commercial purposes, with the result that 
the plaintiff, a lower riparian owner, was compelled to shut down his grist 
mill during the dry seasons. Held, that a municipality situated on a natural 
flowing stream, is, in its corporate capacity, a riparian owner, having the 
rights, and subject to the liabilities of such owner. City of Canton v. Shock 
(1902), 66 Ohio St. 19, 63 N. E. Rep. 600, 58 L. R. A. 637. 

The riparian rights in a stream pertain to the land abutting on the stream ; 
they pass with the title to the property, and are the same, whether a natural 
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or an artificial person owns it. These lights entitle the owner to the use of 
the stream on his land for any legal purpose, provided he returns it to the 
channel uncorrupted and without essential diminution. Loss, however, 
resulting to the lower riparian owner from the use of the stream for domestic 
purposes, would be regarded as damnum absque injuria, and therefore not 
actionable, but a city in its corporate capacity can have no natural wants. As 
these rights are not dependent upon the uses and purposes for which the 
property is held, it would follow that the fact that the property was held by 
a municipality for the benefit of its people would not affect the question. 
Moreover, as the rights pertain to the abutting property, the use must be re- 
strained to the benefit of that property or its occupants. Garwood\.N. Y. C. & 
H. R. R. Co., 83 N. Y.400, 17 Hun, 356, 38 Am. Rep. 452. Cases supporting 
the general doctrine are: Emporia v. Soden, 25Kans. 588, 37 Am. Rep. 265; 
Forbell v. N. Y., 164 N.Y. 522, 51 L. R. A. 695, 58 N. E. 644; ^tna Mills 
V. Waltham, 126 Mass. 422; SlHn v. Burden, 24 Ala. 130; Haupt's Appeal, 
125 Pa. St. 211, 17 Atl. Rep. 436; Lord v. Water Co., 135 Pa. St. 122, 19 Atl. 
Rep. 1007; Irving y. Borough of Media, 194 Pa. St. 648, 45 Atl. Rep. 482. 
The operation of this doctrine may often work a hardship to a large number 
of people, as compared with the benefits the few may derive, yet a city may 
secure for its inhabitants all the blessings appurtenant to the use of a stream 
under its powers of eminent domain, and at the same time preserve the prop- 
erty rights of others. 

PuBtic Ofmcers— Judges— Liability por Malicious Abuse of Pow- 
ers. — The judge of a court of record entered a decree of disbarment against 
an attorney. The attorney brought an action for damages against the judge, 
alleging that the decree was pronounced maliciously and corruptly. Held, 
that defendant is exempt from such a suit. Webb v. Fisher (1903), — Tenn. 
— , 72 S. W. Rep. no. 

Previous to this decision, Tennessee has been cited as one of the few states 
(Kentucky, Georgia and Tennessee) holding a doctrine contrary to the gen- 
eral rule of law that no action for damages will lie against a judge of a court 
of superior or general jurisdiction for an act in excess of his jurisdiction and 
alleged to have been doue maliciously and corruptly. Philbrook v. Newman, 
85 Fed. Rep. 139; Bradley v. Bisher, 13 Wall. 335, 20 L. ed. 646; Jones v. 
Brown, 54 Iowa 74, 37 Am. Rep. 185; Williamson v. Lacy, 86 Me. 80, 29 Atl. 
Rep. 943,25 L. R. A. 506. Contra, Gaulty. Wallis, 53 Ga. 675; Morgan v. 
Dudley, 18 B. Mon. (Ky.) 693. The earlier Tennessee cases have dealt with 
the liability of justices oi the peace, and, as suggested in the above decision, 
a reason for a different rule as to their liability may be found in the fact that 
under the state constitution justices of the peace are not liable to impeach- 
ment. 

Sales — Conditioned on Satisfactory Operation. — Defendant agreed 
to construct for plaintiff steam pumps, according to certain specifications, 
guaranteeing them "to work in a satisfactory manner." Defendant knew 
that plaintiff wanted them to fill its contract with a certain city. After a trial 
they were rejected by the city engineer. Plaintiff, claimingthey were not satis- 
factory because not enabling it to fulfill its contract, brought action for a 
breach of the warranty. Held, that it could not recover. Lockwood Mfg. Co. 
V. Mason Regulator Co. (1903),— Mass. — , 66 N. E. Rep. 420. 

The court held that the guaranty meant satisfactory to a reasonable per- 
son, distinguishing this from previous Massachusetts cases on the ground 
that in them "the decision of a particular person is referred to." In Wil- 
liams Co. v. Brass Co., 173 Mass. 356, 53 N. E. Rep. 862, Holmes, J., said: 



